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Learning Objectives
This course intends to make students comprehend differentiated forms of constitutional practices
and provide students to:

e Distinguish between constitutions as historical texts and constitutionalism as the ideological
site providing justification for specific constitutional theory and practices with multiple sites
of constitutional politics across jurisdictions.

e Compare inferences from different countries that addresses questions such as, what is a
constitution, what are the processes through which constitutions evolve, and what are the
different underlying principles they pledge, what rights are incorporated in the constitutions
and what are the implications of their incorporation, are constitutions static/stagnant or do
they embody principles of transformative change?

e Analyse the relationship with culture and democracy and the conception of transformative
constitutionalism in societies transitioning from colonial to postcolonial constitutionalism.

Learning outcomes
On successful completion of the course, students would demonstrate:
e An understanding of the conceptual difference between constitutions and
constitutionalism
e Awareness of varied forms of constitutional practice
¢ Awareness of the historical evolution of constitutions as texts and constitutionalism
as the theory and philosophy of these texts, in a comparative perspective
¢ An understanding of the relationship between constitutionalism and democracy on
the one hand and constitutionalism and emergency on the other.

SYLLABUS OF DSE-12

UNIT -1 (7 Hours)

What is constitutionalism?
e Difference between constitution and constitutionalism
e Evolution of Constitutionalism

UNIT — 11 (8 Hours)

Democracy, Emergency and Constitutionalism
UNIT - 11l (8 Hours)

Transformative Constitutionalism



UNIT - IV (7 Hours)
Gendering Constitutionalism and Environmental Constitutionalism
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Beverley Baines, ‘Introduction’, in Daphne Barak-Erez, and Tsvi Kahana (eds). Feminist
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documents/Frontiers-Environmental-Constitutionalism.pdf

James R. May and Erin Daly. Judicial Handbook on Environmental Constitutionalism, United
Nations Environment Programme (UN Environment), 2017,
https://www.iucn.org/sites/dev/files/content/documents/2 judicial handbook on_environmen
tal_constitutionalism _march 2017.pdf

Additional Readings:

Charles Howard Mcllwain, Constitutionalism, Ancient and Modern, Cornell University Press,
Ithaca, New York, 1947.

Jon Elster, 'Forces and Mechanisms in the Constitution-Making Process', Duke Law Journal,
Vol.45, No, 364, 1995, pp. 364-396.

Mark Tushnet, Advanced Introduction to Comparative Constitutional Law, Edward
Elgar,Cheltenham, 2014 [Introduction and Conclusion].

Charles Howard Mcllwain, Constitutionalism, Ancient and Modern, Cornell University Press,
Ithaca, New York, 1947.

Jeremy Waldron, ‘Constitutionalism: A Skeptical View,” Public Law and Legal Theory
Research Paper Series, Electronic copy available at: http://ssrn.com/abstract=172277

Carl J. Friedrich, Constitutional Government and Democracy, Theory and Practice in Europe
and America, Oxford and IBH Publishing, New Delhi, 1974 (first Indian reprint)

Sunil Khilnani, Vikram Raghavan and Arun K. Thiruvengadam (eds), Comparative
Constitutionalism in South Asia, Oxford University Press, New Delhi, 2013.

Bruce Ackerman, ‘The Emergency Constitution’, The Yale Law Journal, Vol. 113, No. 5 (Mar.,
2004), pp. 1029-1091.

James Tully, Strange Multiplicity, Constitutionalism in an age of diversity, Cambridge
University Press, Cambridge, 1995.

Julian Go, ‘A Globalizing Constitutionalism? Views from the Postcolony’, 1945-2000,
International Sociology, March 2003, Vol 18(1).

Upendra Baxi, ‘Constitutionalism as a Site of State Formative Practices’, 21 Cardozo Law
Review, 1183, 2000.

Upendra Baxi, ‘Postcolonial Legality’, in Henry Schwartz and Sangeeta Ray (eds.), A
Companion to Postcolonial Studies, Blackwell, 2000.
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